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STATEMENT OF ISSUES PRESENTED ON APPEAL 
Was the lower court correct in dismissing appellant Mt. 
Olympus Investment's complaint and denying its motion for leave 
to amend the complaint? 
STATEMENT OF THE CASE 
Appellant-Mt. Olympus Investment filed an action in the 
Third District Court in January of 1986 to enjoin respondent 
Salt Lake County from installing certain flood control improve-
ments within the Mt. Olympus Hills No. 15 Subdivision. The 
improvements were required as a condition of the subdivision 
approval by Salt Lake County in 1978. The complaint also asked 
that the Court order the County to install certain other public 
improvements. 
The District Court granted Salt Lake County's motion to 
dismiss the complaint on the grounds that it failed to state a 
cause of action, and also on the grounds of estoppel and 
laches. The Court further denied the motion of Mt. Olympus to 
amend its complaint on the ground the motion was untimely and 
the amended complaint would not state a cause of action. 
STATEMENT OF FACTS 
In March of 1978 Mr. Bernard Brockbank entered into a bond 
agreement with Salt Lake County wherein he agreed to install 
certain public improvements within two years of the datfe of the 
agreement as a condition to the approval by the County of the 
Mt. Olympus No. 15 Subdivision located at the top of Olympus 
Cove in Salt Lake County. (R-109, the bond agreement is 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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attached as Addendum A). Mt. Olympus Investment is the 
successor in interest to Mr. Brockbank1s ownership in the 
subdivision. 
Mr. Brockbank failed to install the subdivision improve-
ments as required and Salt Lake County made demand on the bond 
agreement. The matter was settled in August of 1983 when Mt. 
Olympus Investment and Salt Lake County entered into a settle-
ment agreement wherein Mt. Olympus Investment paid to the 
County funds necessary to complete the required improvements 
and the County released Mt. Olympus Investment and Mr. 
Brockbank from the obligation of completing the improvements. 
(R-88, the 1983 settlement agreement is attached as Addendum 
B). The agreement contains a provision which provides that the 
County would return to Mt. Olympus Investment any funds not 
used by the County in completing the flood control improvements 
in the event the County modified the flood control 
requirements. Prior to the time of the agreement, Mt. Olympus 
had requested that the County Flood Control Division approve a 
modified flood control plan for the subdivision which deleted 
the required but uncompleted flood control improvements. 
The County denied the request and notified Mt. Olympus of 
its intention to complete the flood control improvements as 
required. (R-12). Mt. Olympus responded by filing this suit 
on January 31, 1986, seeking to enjoin the County from 
completing the flood control improvements. (R-2). On February 
llf 1986 Salt Lake County filed a motion to dismiss the 
complaint on the grounds it failed to state a cause of action 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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and the grounds of estoppel and laches. On February 26, 1986 
Mt. Olympus moved to amend its complaint. (R-113). The 
County's motion was heard and taken under advisement by the 
court on February 27, 1986. On March 3f 1986 Mt. Olympus moved 
to amend its complaint a second time/which motion was heard on 
March 11, 1986. (R-117). On March 20, 1986 the Court denied 
Mt. Olympus Investment's motion to amend its complaint and 
granted Salt Lake County's motion to dismiss the complaint. 
(R-142, R-145). 
SUMMARY OF THE ARGUMENT 
The complaint of Mt. Olympus Investment fails to state a 
cause of action for breach of the 1983 contract agreement 
between Salt Lake County and Mt. Olympus. The contract is 
clear on its face that it is strictly a settlement agreement 
concerning monies paid to guarantee the completion of required 
flood control improvements. It establishes no right in Mt. 
Olympus to have such improvements deleted or modified. 
Additionally, Mt. Olympus is estopped from now challenging 
flood control requirements set by the County in approving the 
subdivision in 1978 and agreed to by Mr. Brockbank. 
ARGUMENT 
POINT I 
THE LOWER COURT WAS CORRECT IN DISMISSING 
THE COMPLAINT ON THE GROUND THAT IT FAILED 
TO STATE A CAUSE OF ACTION. 
The claim of Mt. Olympus is apparently based upon an 
alleged breach by Salt Lake County of the 1983 agreement. The 
-3-
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recitals in the 1983 agreement are clear that it is a settle-
ment agreement based on obligations established under the 1978 
bond agreement in which Mr. Bernard Brockbank agreed to 
complete public improvements for the Mt. Olympus Subdivision. 
Under the settlement agreement Mt. Olympus paid Salt Lake 
County $78,977.00 and the County assumed the obligation to 
complete the improvements, thereby releasing Mt. Olympus from 
any further obligations regarding the installation of the 
improvements. The complaint alleges that paragraph three of 
the 1983 agreement gave Mt. Olympus the right to have the 
requirements changed upon the basis of a modified flood control 
plan submitted to the County by Mt. Olympus. The allegation is 
without merit and the lower court so held. 
Paragraph three of the agreement states as pertinent: * 
"3. County agrees to return to Mt. 
Olympus Inv. any funds not used by County in 
the cost to complete required flood control 
improvements for Mt. Olympus Hills #15 
Subdivision in the event the County modifies 
such flood control requirements after 
reviewing a modified flood plan heretofore 
submitted by Mt. Olympus Inv...." 
Paragraph three only gave Mt. Olympus the right to have 
monies returned in the event the County did not do the flood 
control work Mr. Brockbank was required to do. The language is 
clear that the County would decide whether to modify the flood 
control requirements. The provision cannot reasonably be 
construed to mean, as Mt. Olympus contends, that the County 
-4-
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
would be mandated to modify the requirements on the basis of a 
new flood control plan already submitted by the plaintiff. The 
contention of Mt. Olympus is contrary to the clear language of 
the contract and makes no sense since the proposed modified 
plan had already been submitted by Mt. Olympus and there would 
be no reason for Mt. Olympus to pay the money to Salt Lake 
County if the County was then already mandated to return it on 
the basis of the plan. 
Since the agreement is clear and unambiguous on its face, 
any attempt by Mt. Olympus to introduce evidence that the 
agreement means something other than what it expressly states 
is barred by the parol evidence rule. E. A. Strout Western 
Realty Agency, Inc. v. Broderick, 522 P.2d 144 (Ut. 1974); 
Commercial Building Corp. v. Blair, 565 P.2d 776 (Ut. 1977); 
Youngren v. John W. Lloyd Construction Co., 22 U.2d 207, 450 
P.2d 985 (Ut. 1969). The agreement did not give Mt. Olympus 
any right to have the flood control requirements changed and 
therefore the lower court was correct in dismissing the 
complaint. 
POINT II 
APPELLANT IS ESTOPPED FROM ATTACKING THE 
FLOOD CONTROL REQUIREMENTS EIGHT YEARS AFTER 
APPROVAL OF THE SUBDIVISION. 
The reguirements for this subdivision were set eight years 
ago by the County and agreed to by the appellants predeces-
sor in interest. Based upon the bond furnished by the original 
developer, Mr. Brockbank, guaranteeing the installation of the 
-5-
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required public improvements, the subdivision was approved by 
the County and recorded. After the recording of the subdivi-
sion the developer had the right to sell the lots. Nov/ eight 
years after the requirements were set and the subdivision was 
approved by the County, Mt. Olympus, as the successor in 
interest, is attempting to avoid compliance with the original 
agreed upon requirements having reaped the benefits of the 
subdivision approval. 
The County submits that the appropriate time for challenge 
of the flood control requirements was in 1978 when the 
requirements were set or, at the latest, in 1983 when the 
requirements were enforced by the County. Mt. Olympus is now 
estopped from challenging the flood control requirements set 
eight years ago. 
Numerous cases support this position under theories of 
waiver or estoppel. In Nathanson v. District of Columbia Board 
of Adjustment, 289 A.2d 881 (D.C. App. 1972), the plaintiff 
therein was granted a permit to build a storage facility upon 
the condition he build a wall adjacent to the property. 
Several years later he challenged the condition when the 
District instigated enforcement to compel the building of the 
wall. The Court, in denying plaintiff the relief he sought, 
stated: 
"...The time to press objections to the 
condition was before taking advantage of the 
special benefits. Having accepted the 
benefits without contesting the condition, 
petitioners have waived any error that might 
-6-Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
have existed and may not now object to the 
enforcement of the condition...." 289 A.2d 
885. 
Other courts have also held that the appropriate time to 
challenge a condition to the approval of a land use development 
is at the time the condition is set through an action in 
mandamus and not years after the final approval as Mt. Olympus 
is attempting to do in this case. See Zwelfel Mfg. Corp. v. 
City of Peoria, 144 N.E.2d 593 (111. 1957); Edmonds v. Los 
Angeles County, 255 P.2d 772 (Ca. 1953); Pfeiffer v. City of La 
Mesa, 137 Cal. Rptr. 804 (Ca. 1977). 
POINT III 
THE LOWER COURT ACTED WITHIN ITS DISCRETION 
IN DENYING APPELLANT'S MOTION TO AMEND ITS 
COMPLAINT. 
The motion of appellant Mt. Olympus Investment to amend its 
complaint for the second time was filed six days after Salt 
Lake County's motion to dismiss the complaint was argued and 
briefed. Where a motion to amend a complaint is filed after a 
motion to dismiss has been argued, courts have held it is 
within the discretion of the trial court to deny the motion as 
untimely. Friedman v. Transamerica Corp., 5 FRD 115, (D.C. 
Del. 1946); Gregory v. Mitchell, 634 F.2d 199, (5th Cir. 1981). 
However, more importantly, the amendment did not cure the 
defects of the original complaint. It added nothing of 
substance and would have been subject to the same motion to 
dismiss. Under such circumstances, it would have been a waste 
of time and judicial resources for the court to have granted 
- 7 -
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the motion to amend the complaint and then grant a subsequent 
motion to dismiss. 
This Court reviewed a similar issue in the case of Dupler 
v, Yates, 10 U.2d 251, 351 P.2d 624 (Ut. 1960). In Dupler the 
Court upheld a decision of the lower court denying a motion of 
the plaintiff therein to amend the complaint because the 
amendment added nothing new of substance to the case. The 
motion to amend the complaint was filed after the lower court 
had entered summary judgment against the plaintiff. The Court 
stated: 
"While Rule 15(a) , U.R.C.P., provides 
that leave to amend 'shall be freely given 
when justice so requires, ' the liberality 
of the rule is not without limit, particu-
larly when nothing new or of substance is 
contained in the proposed amendment. The 
permitting of amendments to pleadings rests 
in the sound discretion of the trial court 
and we can find no abuse of that discretion 
in this case." 351 P.2d at 624. 
Numerous other courts have held that where an amended 
complaint will not cure the deficiency and could be defeated by 
a motion to dismiss or for summary judgment, it is proper to 
deny the motion to amend. United States v. Bausch and Lomb 
Optical Co., 131 F.2d 545 (2d Cir. 1942) aff'd. 320 U.S. 711, 
88 L.Ed. 417; Stevens v. Reed, 121 F.2d 696 (3d Cir. 1941); 
Eria v. Texas Eastern Transmission Corp., 377 F. Supp* 344 
(E.D.N.Y. 1974); Rauch v. United Instruments, Inc., 405 F. 
Supp. 435 (E.D. Pa. 1975) amended on other grounds, 405 F. 
Supp. 442; reversed on other grounds, 548 F.2d 452 (3d Cir. 
-8-
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Pa.): Collyard v. Washington Capitols, 477 F. Supp. 1247 (D.C. 
Minn. 1979); Intercity Broadcasting Corp. v. Cardenas, 554 F. 
Supp. 42 (Dist. Col. 1982); Clappison v. Folley, 96 A.2d 325 
(Maine 1953); Johnson v. Carbon Glow Coal Co., 304 S.W.2d 783 
(Ky. 1957) (amendment of answer). 
CONCLUSION 
In this matter Mt. Olympus seeks the best of all possible 
worlds in the development business — the benefits from having 
developed and sold subdivision lots, but not the obligation to 
complete the required public improvements that protect buyers 
of those lots, other subdivisions, and the general public. 
The flood control requirements were approved by Salt Lake 
County in 1978 and have never been modified. The 1983 . 
forfeiture agreement clearly created no right in Mt. Olympus to 
have such requirements deleted or modified, and Mt. Olympus is 
now estopped from challenging those requirements. For these 
reasons Salt Lake County submits the lower court was correct in 
dismissing the complaint and that the judgment should be 
sustained. 
Respectfully submitted this 'j? & day of /^7^^<i^ . 1987. 
DAVID E. YOCOM 
Salt Lake County Attorney 
•By j£/~cf^ J^Ly^ 
KENT S. LEWIS 
Deputy County Attorney 
Attorneys for Respondent 
1150G 
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A G R E E M E N T 
THIS AGREEMENT entered into this ^kP^aay of /Y^.^C^y , 
19*7f, between BERNARD P. BROCKBANK _ _ * 
an individual ._, hereinafter called First Party, and 
SALT LAKE COUNTY, a political subdivision of the State of Utah, 
hereinafter called Second Party; 
HIIE5£§.51S : 
WHEREAS, First Party is desirous of recording a proposed 
subdivision of land in Salt Lake County, said subdivision to be 
known as Mt. Olympus Hills #15 , approximately in the 
location of 3700 East 4000 South in Salt Lake 
I\ County, State of Utah; and 
j ' WHEREAS, Second Party will not permit said recording unless 
adequate provisions are made for the guaranteed installation of 
certain off-site improvements in said Subdivision, which improve-
ments are estimated to cost $ 304,000.00
 f an& shall be 
installed under the direction and supervision of and in accordance 
with t^ e Specifications of the County Surveyor, and as described 
and set forth on the "Description of Improvements and Designation 
of Streets", which is attached hereto as "Exhibit A" and by this 
r 
reference made a part hereof. 
NOW, THEREFORE, in consideration of the premises, the 
f » 
parties hereby agree as follows: 
1. First Party agrees to complete said improvements within 
two years of the date of this agreement and that Second Party shall 
lit?003X' 
be entitled to specifically enforce said agreement. 
2. First Party hereby assigns and sets over to the Second 
Party all its right, title and interest in the principal of that 
certain escrow account with Zions First National Bank, N.A. 
Utah corporation, entitled "Trust Account of 
Bernard P. Brockbank
 § a n individual 
in the amount of $304,000.00 . " 
3. Second Party agrees to make no demand for the proceeds 
of said account for a period of two years from the date hereof. 
ADDENDUM A Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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4. In the event that the improvements listed herein have 
been installed to the satisfaction of the Salt Lake County 
Surveyor and Salt Lake County Fire Department within said two 
year period, Second Party agrees to execute a release of said 
escrow account; in the event the improvements as listed herein 
have not been installed to the satisfaction of the County Sur-
veyor and County Fire Department, Second Party shall be entitled 
to receive payment from Zions First National Bank N.A. , 
in the sum of $ 304,000.00 , or such lesser amount as may be 
estimated by the County Surveyor to be required to complete said 
improvements. 
WHEREUPON, the parties hereto have.set their hands the 
day and year first above written. 
* 
BERNARD P. BROCKBANK 
BOARD OF COUNTY COMMISSIONERS 
OF SALT LAKE COUNTY 
ATTEST: 
County Clerk 
By_ 
\ > N "£ ^ -
Chairman 
Party of the Second Part 
ijOCSOOS 
ST 7E OF UTAH \ s S 
COUNTY OF SALT LAKE / 
, THS UNDERSIZED. ^ ^ ^ T c ^ M ^ l s i O H E M S 
(••- .K OF THE POAHOO pOUNTf ^ C ^ i l f Y 
f. iALT LAK= COUNT/. U T . ^ DO H " ^ 
• i r o f V o r AM ORiCINAL UOouMw... UN 
',;•: T: A3 SUCHCLjPlK.
 0 c o u r 4 T Y 
WITi-4r.JiS>1Y H>vNO Ar40 . M - ^ M - A U V WIT Hc^iJ^M 
THIH/LD/ 
._ K 
DEPUTY 
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STATE OF UTAH ) 
: ss. 
County of Salt Lake ) 
On this AT day of March , 19 78 , personally 
appeared before, me Bernard P. Brockbank , signer of the fore-
going instrument, who duly acknowledged to me that he executed the same. 
/ V ^ « r -gf tfAfadfran 
My Commission Expires: NOTARY PUBLIC ~/ 
. Residing in Salt Lake County, Utah 
eg /?>, r?7ir 
ACKNOWLEDGMENT 
Zions Hirst National Bank N.A.
 t the depositc-ry named 
in the foregoing Agreement, hereby acknowledges that there is on deposit 
at Main Branch deposited to the credit of 
Bernard P. Brockbank
 % party of the First Part named in the 
foregoing Agreement, in the sum of $ 304,000.00 . that it is aware 
of the within agreement, that it agrees to make disbursement of the 
proceeds of the within named trust account only within the provisions of 
the terras as outlined in said agreement. 
ZIONS FIRST 
+T7-A 
Ti t l e : 
Y/r 
Loan 
NATIONAL 
• Ah 
BANK N.A. 
^ss/d-sy 
Urlgination Manager 
STATE OF UTAH ) 
: SS . 
County of Salt Lake ) • 
On this 15th day of March 1978 , personally 
appeared before me Nlkki Dauven
 t wfto being by me duLy^^n I 
sworn did say that she is the Loan Origination Manager
 0f 
Zions First National Bank N.A. a Utah corporation, and that 
the foregoing instrument was signed in behalf of said corporation by 
authority of its Board of Directors, and said Nikki Duaven 
acknowledged to me that said corporation executed the same. 
A M / / ^6Us&Uv>}nv( 
rAKV EflBLlcF U My Commission Expires: * NOTAF 
Residing i n Sairf3aclB«feecxC£Btio:tcyx Utah 
fZ ! Bountiful 
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"EXHIBIT A" 
Description of Improvements and Designation of 
Streets for Mt. Olvmpus Hills #15 Subdivision, 
Salt Lake County, Utah: 
4,142 lineal feet of street surfacing; 8 . 772 lineal 
feet of high-back curb; 8, 772 lineal feet of sidewalks-; 
eight (8 ) fire hydrants; fifteen ( 15 ) survey 
monuments; and lineal feet of fence; and other 
described as follows: 
80' waterway, 334? - 15" pipe, 126f - 18" pipe, 67' - 24" pipe, 
2418' - 36" pipe, 1573' - 42" pipe, 266' - 48" pipe, 36 c.o.b. 5c 
catch basins 
The street surfacing/ curbing and sidewalks are to 
be installed on the following streets: 
Jupiter Drive 
Thousand Oaks Dirve 
Thousand Oaks Circle 
Parkview 
000G34 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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AGREEMENT 
THIS AGREEMENT is made and entered into this ^^T^ day of 
August, 1983, by and between SALT LAKE COUNTY, a political sub-
division of the State of Utah, hereinafter County, and MT. 
OLYMPUS INV., a partnership. 
WHEREAS, on or about March 15, 1978, an agreement was 
entered into between Bernard P. Brockbank and Salt Lake County 
wherein Mr. Brockbank agreed to complete certain improvements 
required by County in Mt. Olympus Hills #15 Subdivision and 
deposited $304,000.00 with Zions First National Bank to guarantee 
completion of the improvements within two years; and 
WHEREAS, certain of the required improvements have not been 
completed pursuant to the terms of said agreement; and 
WHEREAS, Mt. Olympus Inv., successor to the interest of 
Bernard P. Brockbank in Mt. Olympus Hills #15 Subdivision has 
agreed to pay County $78,977.00 for completion of the improve-
ments ; 
NOW, THEREFORE, and in consideration of the mutual agree-
ments of the parties hereto, it is hereby agreed as follows: 
1. Mt. Olympus Inv. agrees to pay County upon execution of 
this agreement the sum of $78,977.00, which payment shall be 
accepted by County as full and complete payment by Mt. Olympus 
Inv. of all its and Bernard P. Brockbank's obligations and 
liabilities to COUNTY. 
ADDENDUM B^ 
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2. COUNTY agrees to and hereby does hereby release Mt. 
Olympus iQv. and Bernard P. Brockbank from any further obliga-
tion, liability or responsibility under the March 15, 1978 
agreement to complete or maintain improvements within the Mt. 
Olympus Hills #15 Subdivision. 
3. County agrees to return to Mt. Olympus Inv. any funds 
not used by County in the cost to complete required flood control 
improvements for Mt. Olympus Hills #15 Subdivision in the event 
the County modifies such flood control requirements after review-
ing a modified flood plan heretofore submitted by Mt. Olympus 
Inv. The cost for completion of flood control improvements 
within the subdivision shall include the County's administrative 
costs, including overhead, in reviewing the modified flood control 
plan and providing for the completion of flood control require-
ments within the subdivision. Any such funds" shall be returned 
by County to Mt. Olympus Inv. within 30 days after completion of 
the required flood control improvements by County. 
IN WITNESS HWEREOF, the parties have signed this Agreement 
or caused it to be signed by their duly authorized officers the 
day and year first hereinabove set forth. 
SALT LAKE COUNTY 
ATTEST: 
fiy_^ Chairman 
Board of County Commissioners 
ffTmxoL ^_-... 
Salt Lake County Cleric 
ss 
w v.; o C 
- 2 -
STATE OF UTAH 
COUNTY OF SALT LAKE
 f 
I. THE UNDERSIGNED. DEPUTY COUNTY CLERK AND 
CLERK OF THE BOARD OF COUNTY COMMISSIONERS 
OF SALT LAKE COUNTY, UTAH, DO HEREBY CERTIFY 
THAT THE ANNEXED AND F C ^ r - T - Y ? IS \ TptjS AND 
FULL COPY OF AN ORIGINAL DOOU/iLi.T CM FIL2 IN MY 
OFFICE AS SUCH CLtRK. 
WITNESS MY HAND AND THB SZAL OF SAiD COUNTY 
THIS JjULOAY OF ^jrt7&^> 19 
H. DIXON H(lN£LEX CLERK , < 
r tco i 
S3 
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MT. OLYMPUS INV. 
j^y 
By j / ? — <L^ 
PARK BROCKBANK, Partner 
STATE OF UTAH ) 
: SS. 
County of Salt Lake ) 
a 
' c - AA^ 
On this ' ^ j^day of August, 1983, personally appeared 
before me PARK BROCKBANK, who being by me duly sworn, did say 
that he is a Partner of Mt. Olympus Inv., a partnership, and 
that the foregoing instrument was signed in behalf of said part-
nership and that said partnership executed the same. 
NOTARY PUBLIC 
Residing in Salt Lake County, Utah 
My Commission Expires: 
£ - io - Tfy 
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